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          NO. 44523 
 
          Twin Falls County Case No.  
          CR-2015-11389 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Bradshaw failed to establish that the district court abused its discretion by 
imposing a unified, underlying sentence of eight years, with three years fixed, upon the 
jury’s verdict finding him guilty of attempted strangulation? 
 
 
Bradshaw Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 A jury found Bradshaw guilty of attempted strangulation and the district court 
imposed a unified, underlying sentence of eight years, with three years fixed, and 
 2 
retained jurisdiction.  (R., pp.161, 197-202.)  Bradshaw filed a notice of appeal timely 
from the judgment of conviction.  (R., pp.203-07.)   
Bradshaw asserts his underlying sentence is excessive in light of his difficult 
childhood and alcohol abuse.  (Appellant’s brief, pp.3-5.)  The record supports the 
sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire 
length of the sentence under an abuse of discretion standard.  State v. McIntosh, 160 
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 
217, 226 (2008).  It is presumed that the fixed portion of the sentence will be the 
defendant's probable term of confinement.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 687, 391 (2007).  Where a sentence is within statutory limits, the appellant bears 
the burden of demonstrating that it is a clear abuse of discretion.  McIntosh, 160 Idaho 
at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant must show 
the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting 
society and to achieve any or all of the related goals of deterrence, rehabilitation, or 
retribution.  Id.  The district court has the discretion to weigh those objectives and give 
them differing weights when deciding upon the sentence.  Id. at 9, 368 P.3d at 629; 
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its 
discretion in concluding that the objectives of punishment, deterrence and protection of 
society outweighed the need for rehabilitation).  “In deference to the trial judge, this 
Court will not substitute its view of a reasonable sentence where reasonable minds 
might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at 
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148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the 
trial court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)). 
The maximum prison sentence for attempted strangulation is 15 years.  I.C. § 18-
923.  The district court imposed a unified, underlying sentence of eight years, with three 
years fixed, which falls well within the statutory guidelines.  (R., pp.197-202.)  
That Bradshaw has failed to overcome his alcohol addiction and had a difficult 
childhood does not show that the district court abused its sentencing discretion.  
Bradshaw has a long criminal history that includes juvenile adjudications and/or adult 
convictions for battery, aggravated battery, domestic battery violence, obscene conduct, 
resisting and obstructing police officers, burglary, possession of a controlled substance, 
and DUI.  (PSI, pp.4-10.)  Bradshaw has been given multiple opportunities for 
rehabilitation, but neither treatment nor prior legal sanctions have deterred him from 
committing new crimes. (See PSI, pp.11-12.)  At sentencing, the district court 
addressed the seriousness of the offense and Bradshaw’s failure to learn from his past 
mistakes with the law. (7/26/16 Tr., p.30, L.13 – p.33, L.14.)  The state submits that 
Bradshaw has failed to establish an abuse of discretion, for reasons more fully set forth 
in the attached excerpt of the sentencing hearing transcript, which the state adopts as 









 The state respectfully requests this Court to affirm Bradshaw’s conviction and 
sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
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,.,, ... 25 
on to things that they don't seem to catch on to when 
they're younger. It's up to you. Continue, please. 
MR. BRADSHAW: I have recently, like, come to 
terms with that. I have a year until I'm 35. I've failed 
a lot in life. I have. But I don't believe In my failure. 
I do have a drinking problem. Every problem that I've had 
in my life is because of that. I'll make excuses to drink, 
I sluff things off. My previous probation I thought, Like, 
well, I'm a grown ass man, I can drink. Who are you to 
tell me I can't drink. And where did that get me? I do 
now, when I didn't then, because I didn't want to know 
sober people back then. 
THE COURT: You don't appear to lack native 
intelligence. The difficulty I'm having is, looking at the 
entire history, is why are you so slow to catch on? 
MR. BRADSHAW: I honestly don't know. I probably 
do need to be on medications. It's been said that In the 
past. I haven't utilized that. Whi le here I have talked 
to mental health. I have, like, a month sober. That's 
good. I've not been smoking cigarettes, is something else 
I've wanted to quit. And I do want to be sober. I believe 
I can. I believe I can be successful. And I believe given 
the chance to go on probation with that mindset, when 
previously I didn't have that mindset, I believe I can be 
successful. And it won't take long for them to find out, 
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you know, that I 'm serious. 
I mean, if I was given, like, an ankle monitor 
and keep close ties on me and stuff. Like, I have money to 
pay COS. I have, like, $220 to my name right now. I can 
pay my fines, I can do the classes. I want to do that, 
because I 'm too old to be messing around anymore, you know? 
Like, I want to live the life I should be living, and 
not - - it's not party fun time anymore. 
Like, I don't know, I've ruined my life pretty 
much because I've chosen to j ust drink and make excuses, 
and I 'm ti red of it. I do want to be a productive member 
of society, and I think the only way that would happen Is 
if I'm sober, and that's what I want. 
And there's some things In my past that I could 
sit here and try to explain away all day, but I leave that 
to be. It's in the past and I want to build a better 
future. All I can do is move forward and try to do my 
best. And I have that menta lity that I do want to be 
sober. And if I continue to drink I 'm probably going to 
die. 
Now it 's to where I have a couple beers and I 
black out and I can't remember anything. People come up to 
me, like, Hey, I saw you the other day, and I can't even 
remember seeing them. And it's scary because that means 











and get hit by a car or something. I t's not good for me. 
So I know that If I continue on that path that probably 
more than likely I'm going to die, and I don't want that. 
Thank you for listening, Your Honor. 
THE COURT: Thank you. 
Do either counsel have comments they'd like to 
make? 
11:18AM 10 
MS. EMORY: Just, Your Honor, that I wasn't 
trying to minimize the seriousness of this crime by not 
going over the details of It. I Just knew that the court 









THE COURT: No, I appreciate that. Thank you. 
There are a certain number of factors that both 
counsel's referred to that by law I'm obligated to 
consider. In terms of the case law, State versus Tuhlll 
has been recognized, as well as the statutory 
considerations. 
'"'""' 20 
I think It's clear to everyone here that we want 
to have the minimum incarceration that will accomplish a 
change In the defendant. As I've made clear here, my 




how you, Mr. Bradshaw, have experienced everything you have 
in terms of dealing with the legal system, and yet you 
still have done things that are against your own Interest. 









mean, there's nothing stupid about you. And yet you've 
constantly done things, as indicated in the record, that 
demonstrates that you have not learned very much about how 
this life operates. And I just hope that at some point in 
time you do or you could spend, li terally, the rest of your 
life incarcerated. And at some point in time that could 
7 happen. Nobody wants that to happen. Nobody wants that to 
8 happen. 
9 I don't want to diminish the seriousness of this 
11:21AM 10 particular crime of which you've been convicted. I 
11 recognize the circumstances under which it took place: The 
12 alcohol, the rel.itionship, et cetera, and yet there is a 
13 reason why we have these laws to protect people, and the 
14 consequences of the laws are designed to protect society. 
112 1.AM 15 That's the primary consideration. 
16 In evaluating the potent.lal sentence here and the 
17 factors by law I must evaluate, as well as having sat 
18 through the trial and so forth, I belleve that an 
19 appropriate sentence In this particular case would be a 
"'™" 20 period of incarceration of eight years In the State 
21 Penitentiary. The first three years would be fixed, 
22 followed by an Indeterminate term of Hve years. 
23 I am going to do something that I, frankly, 
24 doubte<l l would Hnd a j ustification In doing today, and 
""""' 25 that is I am going to retain jurisdiction In this 
31 
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1 particu lar case. That simply means I will have an 
2 opportunity to evaluate your performance In the system at a 
3 period of time over a period of months. I don't know how 
4 long on the retained jurisdiction. The state has some •• 
l1:22AM 5 they have some options there in terms of how long they keep 
6 you. But whether or not probation could be considered at a 
7 later time, rather than a~er the first three years have 
8 been served, that's •• retaining jurisdiction means that I 
9 would have that choice to evaluate your performance while 
l l~JAM 10 you're in a program in the state penal Institution. Do you 
11 understand how that works? 
12 MR. BRADSHAW: l think so. 
13 THE COURT: I have concerns about the fact that 
14 you've been on a jurisd iction program once before. 
11'23AM 15 MR. BRADSHAW: And I did. 
16 THE COURT: I trust that you've matured some and 
17 can take advantage of that. That doesn't automatically 
18 mean that probation wou ld be granted at a later time. Do 
19 you understand that? 
11:23MI 20 MR. BRADSHAW: Yes, sir. 
21 THE COURT: It means you have to earn it, and 
22 then it would be followed by a period of probation If 
23 you're successful. And there's no guarantee of that. A 
24 report will be presented to me at a time In the future of 
,nw, 25 your performance on whatever program the Department of 
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1 Corrections assigns you to, and I would have a chance to 
2 evaluate that. And if it indicates some maturing progress 
3 there and a chance of you leading a successful life without 
4 cont inued crime, without continued violence, certainly 
11:24AM 5 
6 
dealing with the issues relating to the alcohol, those 
things would be dealt with, with the Department of 
7 Corrections. 
8 And I, frankly, would want you to succeed on that 
9 program. I would want you to be on probation rather than 
11,2..,. 10 simply serving all your time in the state penitentiary. 
11 You're the one in charge of whether that occurs, not 
12 somebody else. Nobody's going to fix you. Nobody's got 
13 any magic pill. You're the one who has to do that. Do you 
14 understand? 
11.2, ... 15 MR. BRADSHAW: Yes, sir. 
16 THE COURT: Okay. You will be given credit for 
17 the time that you've served. It will apply toward the 
18 fixed portion of the sentence. You will be remanded now to 
19 the custody of the sheriff to be ultimately transported to 
11:2MM 20 a site designated by the Department of Corrections and 
21 assigned to a program that they feel would be appropriate 
22 after some intake considerations there. You do have a 
23 right to appeal this sentence, as well as your orig inal 
24 conviction. Do you understand that? And I believe the 
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looked at that statute for a while. 
MR. ESSMA: I believe It's 42. 
THE COURT: 42 days. That's my memory. Do you 
have questions? 
MR. BRADSHAW: No. 
THE COURT: Either counsel? 
MR. ESSMA: No, Your Honor. 
MS. EMORY: No. 
THE COURT: Thank you very much. 
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